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Draft guidance in relation to certain customs vatuarules in the UCC legal package is set out
below.

This guidance is limited to UCC IA provisions on:
1) Transaction Value (Article 70 UCC and Article 129 |
and
2) Royalties and Licence Fees (Article 71 UCC aB@ ).
Guidance on the full range of valuation topicsha UCC legal package will follow in due course.
In this context, guidance which already existg.(én the Customs Valuation Compendium) will
remain largely applicable but of course the comtenft the Compendium will be updated in a

comprehensive manner in order to reflect the UGfallpackage.

The draft is circulated now for further considevati Comments and contributions are invited, by
22" April 2016 at the latest.



Disclaimer

It is stressed that this document does not comstdauegally binding act and is of an explanatory
nature. The purpose is to ensure a common unddmstarfor both customs authorities and
economic operators and to provide a tool to fat#ithe correct and harmonised application by MS.

Legal provisions of customs legislation take precee over the contents of this document and
should always be consulted. The authentic texte®EU legal instruments are those published in
the Official Journal of the European Union.
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Legal References

Regulation (EU) No 952/2013 of the Europeadid@aent and of the Council of 9
October 2013 laying down the Union Customs Codel{(@89, 10 October 2013,
p.1-101)

Commission Delegated Regulation (EU) 201884of 28 July 2015

supplementing Regulation (EU) No 952/2013 of theopaan Parliament and of
the Council as regards detailed rules concernimgaiceprovisions of the Union

Customs Code (OJ L 343, 29 December 2015, p. I/} 55

Commission Implementing Regulation (EU) 830447 of 24 November 2015
laying down detailed rules for implementing certgrovisions of Regulation
(EU) No 952/2013 of the European Parliament anthefCouncil laying down
the Union Customs Code (OJ L 343, 29 December 201568 — 893)

Delegated Regulation (EU) 2016/341, essddtig transitional rules for certain
provisions of Regulation (EU) No 952/2013 of therdpean Parliament and of
the Council, laying down the Union Customs Code netbe relevant electronic
systems are not yet operational




Introduction

1. Guidance is set out in terms of the structure artroof the relevant 1A
provisions, and focus on new elements of custorhgtian rules.

2. Status of previous guidance: a full integrationtvekisting guidancewill take
place during 2016.

Transaction value
(Article 70(1) of the Code)

Article 128(1)

The transaction value of the goods sold for exgortthe customs
territory of the Union shall be determined at theet of acceptance of the customs
declaration on the basis of the sale occurring ichately before the goods wefre
brought into that customs territory.

3. Article 128(1) establishes the principle that thelevant sale, for the
application of the transaction value method, isgake occurring immediately
before the introduction of the goods into the EStoms territory, on condition
that such sale actually constitutes a “sale foooeXgo the customs territory of
the EU.

4. The relevant moment is when goods are broughttheocustoms territory of
the Union (see Title IV UCC). The relevant sale fmods brought into the
Union is the sale when crossing the border, ihe,uitimate sale taking place,
in performance of the contract of sale, at thaetim

5. Article 128(1) UCC IA stipulates that the relevaale to determine the value
of goods is the sale that is a sale for export braigs the goods into the
Union. This is the saleccurring immediately beforéhe introduction of the
goods into the customs territory of the EU).

6. This sale allows the application of the transactiatue method in a manner
that takes into account the substance of the emowmercial import
transaction. It allows the proper application diestrelevant provisions (e.g.
provisions on additions and deductions). Where fhisnot possible, the
application of the transaction value method ispussible.

! Customs Valuation Compendium




7. Therefore, this is the sale that allows economierajprs and customs to
actually apply the transaction value method.

8. A simple example is as follows:

B buys from A and the goods are brought into thekinThis sale is the
sale that is occurring (takes place) before thedgoarrive into the
Union.
or

B buys from A and B sells to C, and this latteres@ to C) is the sale
occurring before the goods arriving into the EUeHale from B to C is
therefore the sale which qualifies as the sale @ahately) occurring
before introduction into the EU.

9. Itis of course necessary to ensure that the tciosabeing used as the basis of
the customs value under Article 70 UCC takes tmenfof an actual sale, with
an actual buyer and seller. In other words, in otdedetermine a customs
value under the provisions of Article 70 UCC, itshibe established whether
the parties to a transaction can be regarded aerbaryd seller and thus
whether the transaction constitutes a sale in leégahs as well as in a
commercial sense.

10. Article 128 UCC IA does not introduce changesha scope of what can be
deemed a sale of goods for customs valuation pagodhe fundamentals of
transaction value remain in place. The meaning (aodcept) of what
constitutes a sale is not altered, although it mawy be more important to be
able to distinguish between a sale and other fotiegarrangements which
may precede a sale.

11.For example, it is not possible to consider thatetual sale occurs when the
goods were imported on consignment, or were imgob branches of the
same company which are not separate legal entgms]s imported under a
hire or leasing contract (even if the contractdudes an option to purchase the
goods). Furthermore, sales which al@mestic salesvithin the EU do not
gualify as sales for export to the EU.




| nternational Guidance

While the concept of sale for export is not defimethe WTO Agreement, there are
two WCO Technical Committee instruments (Advisopmion No 14.1 and
Commentary No 22.1) which provide guidance.

WCO TCCV Advisory Opinion 1.1 states that:

the WTO Agreement does not contain a definiticisak”, but for reasons of
uniformity of interpretation and application, it isiportant that the term ‘sale’
Is taken “in the widest sense” so that the custealse of the imported goods
can be determined under the transaction value niet® often as possible.
This means that all transactions that economicalfig legally qualify as sales
should, to the greatest extent possible, be usedukioms valuation purposes
to make sure that the valuation of the goods reflas close as possible their
actual market value.




Article 128 (2) Sales of goods held under special (suspensive) regimes and before
entry to free circulation

NB: Article 128(2) must be read in conjunction wiiticle 128(1).

“Article 128(2)

2. Where the goods are sold for export to the cost@rritory of the Union
not before they were brought into that customsteey but while in temporary
storage or while placed under a special procedtirerdhan internal transit,
end-use or outward processing, the transactiorevalll be determined on th
basis of that sale.”

1. This relates to the customs value of goods, iritar @ a customs warehouse,
when these are declared for release for free aitiom. This rule is not limited
to goods sold while held in a customs warehouskeiQirocedures (for goods
in temporary storage or for goods placed underegiapprocedure other than
internal transit, end-use or outward processing)adso eligible. However, for
ease of reference and because the customs warepocezlure is the most
common procedure used in this context, this guidanil refer to customs
warehouse only.

2. Article 128(2) covers cases where the goods armeléd¢o meet the criterion
of goods “sold for export” in accordance with Aléc(128(1), but in the
context (circumstances) of Article 128(2). In othesrds, this rule covers the
case of a sale of goods in warehouse, and in thenab of a sale related to the
same goods which covered the goods on arrivali@dJnion.

3. Therefore, the circumstances covered are thoseewberentry into the Union,
the goods are not declared for release for freeulation, but placed in
temporary storage or under a special procedure efwarsing, inward
processing, external transit) for which the paymehtcustoms duties is
suspended.

4. If a proper sale for export exists when the goadsainto the EU, that is the
basis for the customs value (Article 128(1) IA).

5. Alternatively, when no such sale exists, the sdieefned to be a “sale for
export”) taking place during the warehousing operawill the relevant basis
for the declarant to use as a basis to declarestormg value under the
transaction value method.




In such situations, where the goods are the subjegtsale and fulfil the conditions
laid down in Article 70 UCC after being placed unde special (suspension)
procedure, such a sale (and provided the saletia fidomestic” one i.e., between
two EU parties) shall be used for the determinatbthe customs value under the

transaction value method.

6. In more general terms, customs value should bedb@sa transaction value of
a sale taking place in / from a customs warehousenathe EU territory only
if the following conditions are met:

» there is no sale for export in accordance with uAdtcle 128(1);
* there is a sale in the customs warehouse that & domestic sale; and

» the sale in the customs warehouse meets the rewnte of Article 70(3) of
the UCC.




Practical examples to illustrate the relevant sale for the determination of the
transaction value in accordance with Article 128 (1) and (2) (where goods are
placed under a suspensive procedure (e.g., warehousing))

Situations where Article 128 |IA (paragraphs (1) a29) commonly apply are
illustrated as follows:

Situation 1:

Goods are sent from a third country to the EU. Téeysold (sale 1) to the EU
importer only after being declared for warehousingnd resold by the EU
importer to a buyer (customer in the EU) beforenbedeclared for free
circulation (sale 2). In this case, in applicatioh Article 128(2) IA, the
relevant sale for the determination of the traneactalue is sale 1, because
sale 2 (occurring between two EU residents) is raeaktic sale and cannot be
considered as a sale for export.

Situation 2:

Goods are sent from a third country to the EU. Tlaeg declared for

warehousing, and subsequently sold to the EU cuestolm this case, if such

sale occurs before the release of the goods ferdmeulation, then this sale
provides the basis for the application of the taatisn method in accordance
with Article 128(2) IA. If such sale occuester the release of the goods for
free circulation, the customs value will have todstermined in accordance
with a secondary method valuation.




Practical examples

Sale for export — Art. 128 par. 1 IA

sale 1
Dealer B < Manufacturer A
__USA_ | iceioooouss | USA
F
/ price \ Qe
[ sale 2 13.000 USS | 2
Importer C Sio 3 Buyer D
price 17.000 Euro !

In the example above, the goods are ultimately sbbject of three sales in
commerce:

1. from manufacturer A to dealer B (both located thied country);
2. from dealer B to importer C in France;
3. from importer C in France to the final buyer D ier@any.

The goods are transported directly from Manufactdréhird country) to importer C
in France.

In this case, the sale relevant for the deternonatf the transaction value is, In
accordance with Article 128 (1) IA, the sale betwedealer B and importer C.

[Note: Article 128 (1) refers to time at time oftgnof the goods into the EU customs territory, and
not to the moment (or place) of their release fee fcirculation. Consequently, in the case at hand,
the fact that the goods are declared for free @tmn after being sold to the final buyer B is not
relevant for the determination of the relevant $ale
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Example of order processing and sale of goods

a customer A goes to a car dealer and oldAR X

the dealer B places an order on NL CAR Co - C

NL CAR Co - C sends the order to the manufaog plant JP CAR Co —
JP Car Co-D sellsto EU CAR Import Co E

EU CAR Import Co E imports the car

the car is sold to the dealer B

the dealer sells the car to the final custome

GmMmMoOw>

EU

This is an example of a purchase order trail leatina sale. Here, the goods are sold
from D to E, who declares them for free circulatienthout placing them under a
suspension procedure. In this case, this sale ljeieeen D and E) provides the basis
for the application of the transaction method inardance with Article 128(1) IA.

11




SALE FOR EXPORT ARTICLE 128 Paragraph 1 1A

sale
Dealer B Manufacturedd
Switzerland USA

price 10,000 $

engines

Warehouse
DealerB

Germany

Customs clearance

In the example above, the goods are sold from naatwfer A (in a third country) to
dealer B (again, in a third country), but diredtignsported to the premises of dealer
B in the EU, in accordance with the immediate sategract taking place.

In this case there is one sale (A to B), and thani eligible sale, to serve as the basis
for the determination of the transaction valuedoaadance with Article 128 IA.

12




SALE FOR EXPORT ARTICLE 128 paragraph 2 IA

Dealer A
USA

engines

sale

Importer B Buyer C
Germany <« France

Customs clearance price 17,000 €

In the example above, the goods are sent by daaler a third country) to importer
B in the EU. While in temporary storage, the goadssold by A to B, who sells the
goods to buyer C (again in the EU).

Here, the goods are bought by B from A (otherwise&duld not resell them)

In this case, the sale relevant for the deternanabdf the transaction value in
accordance with Article 128(2) IA is the sale betweé and B.
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Sale for Export — Article 128(2)

EU border where the goods
enter into the EU customs

territory
/ \

Release into
free
circulation

Direct transportation from
Manufacturer X to the
bonded warehouse in the EU

In the above example, there is no sale at the ttiakethe goods enter the EU customs
territory. However, a sale while the goods are uadsuspensive procedure provides
the basis for the application of the transactiothm@ in accordance with Article

128(2) IA.
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Transitional Measure

1.

Article 347 1A introduces a temporary measure (eaple until 31.12.2017)
allowing importers to take into account (honourithbona fide contracts in
place at the date of 18 January 2016 (time of emtty force of the new
Regulation) and to provide them with reasonableetito adapt, where
necessary, their relevant trade patterns.

. The reference to a “relevant contract” is not idishto be restricted to a sales

contract between buyer and seller: such a contnagt be concluded between
parties such as between the buyer of the goodspartees with whom this

buyer has forward contractual commitments and esgagts. Economic

operators are allowed “legitimate expectations” retation to contractual

arrangements in this regard.

. No specific conditions are set out in relation ke form or structure of the

contract in question. As a consequence, this contraust not relate
exclusively to a product, a precise delivery dgtentity and a purchase price.
Therefore, so-called “framework contracts” may beered by this provision.

As a result of this temporary measure, the impageallowed to use a sale
other than the sale indicated by Article 128(1neluding for example, an
“earlier” sale (a sale occurring before the salecdped in Article 128(1)) -

where the economic operator is constrained or boartiis respect by any
contract concluded before the entry into forcehefiew legislation.

. If such contract assumed the use of a specific (adduding an earlier sale)

under the previous legislation (Article 147 CCIl#en the same sale can still
be used, provided that the contract remains irefaratil 31.12.2017.

15




Article 71 UCC and Article 136 IA

Royalties and licence fees

Article 71 UCC
Elements of the transaction value

1. In determining the customs value under Artiéletlie price actually paid o
payable for the imported goods shall be supplenakeinye

-

(c) royalties and licence fees related to the gooeisig valued that the buyer
must pay, either directly or indirectly, as a cdiwh of sale of the goods being
valued, to the extent that such royalties and &esnot included in the price
actually paid or payable;

This provision is implemented by Article 136 of theC-IA

1. Article 136 IA contains some new provisions whicle alatively minor, and
for the most part these do not go much further tteasimply re-state some
basic and self-evident aspects of the major rubegshe UCC. The more
significant changes relate to the fact that sonhesrwere which found in the
CCIP are no longer provided in the UCC legal paekag

Royalties and Licence Fees

2. Imported goods often incorporate elements (e.gell@ctual property rights)
which are compensated for (paid for) by meanspayments which are
described as royalties or licence fees

3. Atrticle 71 UCC recognises that these payments aegb the customs value of
goods. Where such payments are already includedeirprice of the goods,
then such value is automatically included in thstems value.

4. Article 71 UCC also provides that, where the vabfiesuch elements anmeot

includedin the price of the goods, then the inclusion wfhspayments in the
customs value is foreseen, in terms of an adjustofehe price of the goods.

16




5. Therefore, in accordance with Article 71 UCC paytsdn use the rights (i.e.,
intangible property) in question are to be taketo iconsideration when the
customs value of the imported goods is determined.

6. There is an implicit recognition that the commergigactices, and the related
legal framework related to intellectual properghts, relating to royalties and
licence payments ,are relevant and applicable. WeweEU customs
legislatiorf will not provide a definition of royalties and dince fees.

Scope

7. A general definition of "royalties and licence féesmn be found in Article
12(2) of the OECD Model Double Taxation Conventmm Income and on
Capital (2012), as follows:

"payments of any kind received as a consideraboinhe use of, or the right to
use, any copyright of literary, artistic or scididi work including
cinematograph films, any patent, trademark, dessgnmodel, plan, secret
formula or process, or for the use of, or the rightise, industrial, commercial
or scientific equipment, or for information concerg industrial, commercial,
or scientific experience (commonly referred to lasdiv-how")".

8. The above definition is usefuand indicates that royalties and licence fees are
payments for a range of rights (intangibles). TheéAQJdoes not distinguish
between the various rights and the IA does notaddl'kerefore, royalties and
licence fees payments for the right to use, fomgda, a trade mark can no
longer be the subject of specific provisions, batl funder the general
provisions of Article 71 of the UCC and 136 of tHEC IA.

9. The scope of licensing arrangements are not adetfassvaluation rules, as
these come under the relevant commercial contrddtsvever, typical
examples include: the manufacture and/or sale Xpor: of imported goods
(incorporating, e.g., patents, designs, models madufacturing know-how,
trademarks), the use or resale of imported goowlspérticular, copyright,
manufacturing processes inseparably embodied imtperted goods).

2 The WTO Valuation Agreement does not set out tops of royalties or licence fees
% This definition was included in the previous ldgi®n (Article 156 CCIP).

17




Contractsand Licensing

10. When royalties and licence fees are payabdeattangements are often set out in
a separate formal written contract or agreementsually defined as “licence
agreement” - which specifies in detail the licenpedduct, the nature of the rights
assigned and know-how provided, the responsilslibiethe licensor and the licensee,
the methods of calculation and payment of the t®glor licence fees, the legal
consequences of their non-payment etc.

Examination of the licence agreement will providéfisient information on the
relevance of the royalty or licence fee to the aunst value of goods imported.
However, it is also necessary to take into accthmtterms of the sale contract and
the link which may exist between the sales contadtthe licence agreement.

In many cases, the contract of sale for the goa@s chot explicitly mention that a
payment for royalties or licence fees has to bearadthe goods.

11Article 71(1)(c) UCC states that

royalties or licence fees must be added to the pagaid or payable when:

. they are not included in the price paid or payal#;

. they arerelated to the goods being valued; and

. the buyer must pay them, either directly or indirectly, as a condition of
sale of the goods being valued.

Related to the goods being valued

12. Article 136(1) of the UCC-IA states that royadtor licence fees are related to the
imported goods where, in particulahe rights transferred under the licence or
royalties agreement are embodied in the goods

13. A direct link to the imported goods is partexly clear where the imported goods
are themselves the subject of the licence agreeruentif the imported goods
incorporate the trademark for which the licencei$geaid, this must be considered as
related to the imported goods). The same link mag axist where the imported
goods are ingredients or components of the impateds.

18




Existing quidance

14. In order to establish whether a royalty relatethe goods to be valued, the key
Issue is to determine what the licensee receivesetarn for the payment. For
instance, "Know-how" provided under a licence agrest will often involve the
supply of designs, recipes, formulae and basiauogons as to the use of the
licensed product.

Where such know-how applies to the imported goeuahy, royalty or licence fee
payment therefore will need to be considered folusion in the customs value.

15. A licence agreement (for example in the aread'fEnchising”) sometimes
involves the supply of services such as the trgiroh the licensee's staff in the
manufacture of the licensed product or in the ukenachinery/plant. Technical
assistance in the areas of management, admimestyanarketing, accounting, etc.
may also be involved. In such cases the royaltyicence fee payment for those
services would not be eligible for inclusion in thestoms value.

16 The way the amount of royalties paid is caladas not a decisive factor for the
determination of their inclusion in the customsueal

Example:
in the case of an imported component or ingredanthe licensed
product, or in the case of imported production nraaty or plant, a

royalty payment based on the realisation of saltheflicensed product
may relate wholly, partially or not at all to theported goods.

Condition of sale of the imported goods

Article 136(4) of the UCC-IA states that

royalties and licencéees are considered to be paid as a condition & far the
imported goodsf

. (a) the seller or a person related to the sediguires the buyer to make this
payment, or

. (b) the payment is made to satisfy an obligatibthe seller, or

. (c) the goods cannot be sold to, or purchasethéyuyer without payment of

the royalties or licence fees.
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17. The criteriaapplicable is whether the seller can sell or waethe buyer can buy
the goods without the payment of a royalty or Im®eree. The condition may be
explicit or implicit. In some cases it will be sjfesd in the licence agreement
whether the sale of the imported goods is condatiapon payment of a royalty or
licence fee. It is not, however, essential thahauld be so stipulated.

18. A further indication is also now provided intisle 136(4) c) of the UCC-IA,

which refers to payment of royalties to the licenddis is not a major clarification,
it simply makes explicit the fact that royaltieeaby definition, paid to the owner
(licensor) of the licenced rights and are usuadlidpoy the buyer of the goods.

The rule indicates that condition of sale provisiane based on commitments entered
into, and binding on, by the buyer or the selldrisTindicates that the “condition of
sale” criterion refers not only to conditions impdsby or on the seller, but also the
buyer, and this is a useful clarification.

This also reflects the wording of UCC Article 71()which refers to:

“royalties and licence fees related to the goodsid@alued that the buyer
must pay, as a condition of sale of the goodseing valued.

19. Therefore, the underlyirapndition of sale testill continue to play a role.

Royalties paid to 3" parties

20. Royalties may be paid to the seller or to adtiparty. Royalties paid to a 3rd
party may arise where the payment to tfeparty is made, for example, to satisfy an
obligation of the seller.

21. A 3% party may be the owner or licensor of the relevagftts. In such cases, the
relevance (and therefore the application) of thentiition of sale” test may not be
directly applicable, because the commercial circamses are outside of the
circumstances governed by the “condition of saldg m the first place.

22. However, it is advisable to apply the samedapproach and that is what is set
out in the IA.

* Largely reflecting current guidance (see for exEn@ommentary 3 (paragraph 12).

® Art. 136 para. 4 (c) also reflects Commentary Nol2of the TCCV [see point 7 of Commentary No 25tlthis
regard.
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Thus, this clause reflects basic elements of tleeadagoods, including the transfer of
title and all rights in the goods, within the cautual framework in force. It is not
intended that customs should seek to determinehghet seller can sell, or a buyer
can buy the goods, in terms of independent or neteri@, without taking into
account contractual provisions (including royaltgntracts). Therefore, priority
should be given to the commercial circumstances t#ed relevant contractual
arrangements.

23. All the circumstances surrounding the sale tledimport of the goods) should
be examined if required. This includes, in paricupossible links between sale and
licensing agreements and other relevant information

24. Each individual situation must be analysed thaseall facts surrounding the sale
and import of the goods, including contractual &ghl obligation of the parties, and
other pertinent information.

25. Persons to whom royalties or licence fees aie gre not relevant, in terms of the
place of residence of such persons. EU legisldtamalways made this clear.

26. Finally, Article 136 IA does not include an @sgption that royalties and licence
fees arautomatically includiblen the customs value.

Article 136 IA does not statbat the basic conditions (i.eelated to the goodand a
condition of saleare assumed to have been met, and that royaltiédicence fees
are therefore includible in the customs valueless the declarant demonstrates the
contrary. [In other words, Article 136 IA does not placéarden of proof on the
declarant in this respect]. At the same time, isexpected that customs should have
to examine all commercial contracts or reach caichs on contractual intentions or
obligations.

International Guidance

27. There is substantial guidance available frommWCO Technical Committee on
Customs Valuation. Notably, WCO Commentary N° 2pravides for a list (non-

exhaustive) of factors that can be taken into actan determining whether the
payment of an amount for royalties or licence feasstitutes a condition of sale of
the imported goods.
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